
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Boehringer Ingelheln Pharmaceutlcals, Inc.
fornerly Boehringer Ingelheln Ltd.

for Redetermlnatl-on of a Deficlency or Revlslon
of a Determlnation or Refund of Corporatlon
Franchise Tax under ArtLcle 94 of the Tax Law for
the Year 1979.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that, he ls an employee
of the State Tax Conrmission, that he ls over 18 years of ager aod that on the
17th day of January, 1986, he served the wl- thln not ice of Declslon by cert l f led
mal-1 upon Boehrl.nger Ingelhelm Pharmaceutl"cal-s, Inc.,foruerly Boehrlnger
Ingelheln Ltd. the petl-tloner in the wlthln proceedlng, bI enclosing a true
copy thereof ln a securely sealed postpaid nrapper addressed as fol lows:

Boehringer Ingelheim Pharmaceuticals, Inc.
formerly Boehrlnger Ingelheln Ltd.
90  Eas t  R idge,  P .0 .  Box  368
Rtdgef ield,  CT 06877

and by depositing s€rme enclosed in a postpald properly addressed wrapper ln a
post off lce under the exclusive care and custody of the Unlted Stateg Postal
Servlce wlthin the State of New York.

That deponent further says that the said addressee ls the petitloner
hereln and that the address set forth on sald nrapper ls the last known address
of the pet i t loner.

Sworn to before me this
17th day of January, 1986.

ster oaths
sect ion 174

ized to
pursuant to Tax Law



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet i t ion
of

Boehringer Ingelheiur Pharmaceutlcals, Inc.
fornerly Boehringer Ingelheln Ltd.

for Redeternlnati.on of a Deflciency or Revislon
of a Determlnation or Refund of Corporatlon
Franchise Tax under Artlcle 94 of the Tax Law
for  the  Year  1979.  :

AFFIDAVIT OF MAILING

State of New York :
s s . :

County of AJ-bany :

David Parchuck, belng duly sworn, deposes and says that he l"s an employee
of the State Tax Cornmission, that he Ls over 18 years of age, and that on the
17th day of Januaryr 1986, he served the wlthin not ice of Declslon by cert l f led
nail upon Brian E. Andreoli, the representatlve of the petitloner in the rtithln
proceeding, bI enclosing a true copy thereof ln a securely seal-ed postpaid
wrapper addressed as fol-lows:

Brian E. Andreol-i
Boehringer, Ingelhein Ltd.
90 East Rtdge
Ridgef ield,  CT 06877

and by depositing same enclosed in a postpald properly addressed wrapper in a
post off lce under the exclusive care and custody of the United States Postal
Servlce withln the State of New York.

That deponent further says that the said addressee ls the representative
of the petltioner herein and that the address set forth on saLd wrapper ls the
last known address of the representat ive of the pet l t ioner.

Sworn to before me this
17th day of January, 1986.
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January 17, 1986

Boehrlnger Ingelheim Pharnaceuticals, Inc.
fornerly Boehringer Ingelhein Ltd.
90  Eas t  R idge,  P .O.  Box  368
Rtdgef leld,  CT 06877

Gentlemen:

Please take notice of the Decision of the State Tax Commlssion enclosed
herewith.

You have now exhausted your rtght of review at the admlnlstrative level.
Pursuant to section(s) 1090 of the Tax Law, a proceeding ln court to revlew an
adverse decision by the State Tax Cornml-sslon may be l-nstl"tuted only under
Artlcle 78 of the Clvll Practlce Law and Rulesr aDd must be conmenced ln the
Supreme Court of the State of New York, Albany County, withln 4 months from the
date  o f  th is  no t ice .

Inquirtes concernlng the computatton of tax due or refund allowed Ln accordance
wlth this decislon uay be addressed to:

NYS Dept. Taxatlon and Fi"nance
Law Bureau - Li t tgat lon Unit
Bullding /f 9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Pet i t l "onerrs Representat lve
Brlan E. Andreol l
Boehringer,  Ingelhein Ltd.
90 East Rldge
Ridgef leld,  CT 06877
Taxing Bureauf s Representative



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petitlon

o f

BOEHRINGER INGELHEIM PHARMACEUTICALS, INC.
(formerly,  Boehringer Ingelheln, Ltd.)

for Redetermlnatlon of a Deficlency or for
Refund of Franchlse Tax on Buslness Corporatlons
under Article 9-A of the Tax Law for the Year
1 9 7 9 .

DECISION

Petltloner, Boehrlnger Ingelhelur Pharmaceutlcal-s, Inc. (fornerly, Boehrlnger

Ingelhelm, Ltd.) ,  90 East RLdge, P.O. Box 368, Rldgef leld,  Connect lcnt 06877,

fll-ed a petitlon for redetermination of a deflciency or for refund of franchlse

tax on bustness corporations under Article 9-A of the Tax Law for the year 1979

(F l le  No.  44864) .

A hearing was held before Doris E. Steinhardt, Hearing Offlcer' at the

offices of the State Tax Counlssion, Two trr7orld Trade Center, New York, New

York, on June 6, 1985 at 1:15 P.M., wlth al l -  br lefs to be subnit ted by Septenber 1l '

1985. Pet i t ioner appeared by Brian E. Andreol i ,  Esq.e Director of Taxes. The

Audlt DivLsion appeared by John P. Dugan, Esq. (Anne W. Murphy, EBq., of

counsel-) .

ISSUES

I. Wtrether the Audit Divlslon properly required petltloner to flle a

combined franchise tax report wlth lts wholly-owned subsidiary' a Delaware

corporation which does not do buslness in New York.

II. Whether so requLrlng a combined report constltutes an impermlsslble

burden upon lnterstate commerce.
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FINDTNGS OF FACg

l. 0n March 25, 1983, the Audlt Divlsion issued to Boehrlnger Ingelhel'm,

Ltd. a Notlce of Deficiency, assertLng franchlse tax due under Artlcle 9-A of

the Tax Law for the taxable year 1979 Ln the pr lncipal amount of $1111419.00,

plus accrued interest. The asserted deflciency was predicated on the fll lng of

a combined franchise tax report, embraclng Boehringer Ingelhein, Ltd. and lts

whol-1-y-owned subsLdlary, Bll-chen Ltd. (rrBllchenrr).

2. On December 31, L984, BoehrLnger IngeJ-hein, Ltd. changed its name to

Boehringer Ingelheim Pharnaceutlcals, Inc.

3. On or about June 15, 1983, pet l t ioner remlt ted to the Audlt  Dlvls ion

payment for the asserted defLclency with interestl solely to stop the accrual

of lnterest upon the deficiency. Petltloner thereafter submltted a claln, and

a pet l t ion, for refund

4. Boehringer Ingelhein Pharmaceutlcalsr Inc. is a Delaware corporatlont

lncorporated on March 2, L97L as a whoJ-ly-owned subsidiary of Pharna-Investment

Ltd., an Ontario corporation. It ls l-icensed to do buslness ln New York and ln

Lg7g, filed a separate franchise tax report, al-locatlng lts income in accordance

wlth lts property, sales and payroll wlthin and without thls state. Bll-chen

was incorporated on December 21, 1977 as a Delaware corPoratton, and is a

wholly-owned subsidiary of Boehrlnger Ingelhein Phatmaceutlcals, Inc. Slnce

its lncorporation through to date, Bilchem has had: no property ln New York

owned, leased or used for lts beneflt; no employees ln New York; and no sales,

directl-y or indlrectlyr to customers located ln New York. Bllchen ls not

licensed to do business in New York State, nor does lt seek permlsston to do

business in thls state.
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5. Bilchen l-s engaged in the manufacture of dipyridanole, the active

l-ngredlent in the finished pharmaceutlcal, Persantlne. Persantlne is a reglstered

trademark whlch has been l-icensed to petitloner by Boehringer Ingelheim Int,er-

natLonal GnbH.

6. Prior to the organizatlon of Bllchem, dipyridanole was produced by a

predecessor manufactur lng aff iL late (referred to,  for s inpl lc l tyr as the

predecessor manufacturer). Durlng the years 1963 through 1970, Gelgy ChemlcaL

Corporatlon ("Geigy") had a llcensing agreement nlth Boehringer IngelheLm

GmbII, a West German corporatlon, to manufacture and sell certaln Boehrlnger

Ingelhein GnbH flnlshed pharmaceutlcals l"n the Unlted States. Geigy purchaeed

the actlve l"ngredient from the predecessor manufacturer for $550.00 per kll-ogran

fron the l-nception of the agreement to 1970. Gelgy rraa never llceneed the

rlght to manufacture the active lngredLent dlpyrldanole, but rather to traaaform

the actlve lngredient Lnto the fi.nished pharnaceutlcal form which lt was

ll"censed to seLl- in the Unlted States market. (The active lngredlent manufacturer

was neither a part  of  nor a department of Gelgy.)  In 1970, Getgyfs parent

corporation announced that it intended to merge with another Swiss corporatlon,

Ciba, a pharmaceutical manufacturer. Boehrlnger Ingelhein GnbH Bought to

Lntervene in an antLtrust action flled by the Just,ice Department for the

purpose of assertlng antitrust obJections to the proposed merger between the

two forelgn entlties. The proposed merger would have combined (and subsequently

dld conbtne) their  operat ions, part icular ly in the Unlted States. Before a

f lnal  dlsposlt lon of pet i t ionerts request for lntervent lon, an agreement waa

reached whereby the orlglnal 1963 agreement between C. H. Boehrl,nger Sohn

(Boehrlnger Ingelhelln GnbH) and Geigy would be amended to elininate moet of

the percelved antltrust obJectlons. As part of the nodl.fl.catlons, Boehrlnger
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Ingelhein GnbH could forn its own U.S. operations to take over the narketing

of flnished pharmaceutlcal- products fron Gelgy. The agreement required Ln part

that advance notice be given of a formatlon of a sales force to narket the

products, and that prlor to the manufacture of the actual finished pharnaceutlcaL

products, Boehringer Ingelheim GnbH wouLd glve advance notice to Ciba-Gelgy

that lt had an approved faclllty in which to manufacture the products. In

1973, petltloner took over the actlve narketLng of the ftnlshed pharmaceutLcal

product, and in 1981, took over the manufacture of the finished pharmaceutLcal

form of Persantlne. Petltioner does not manufacture the actlve ingredlent for

dlpyridamole nor for any other finl-shed pharmaceutlcal product.

7. As above-described, Bllchen is a manufacturer of the active lngredient

dlpyridanole, whlch ls used in the final finlshed pharmaceutical form of

dlpyrldanole marketed under the trade name Persantlne. From the year 1963

through the end of I978, the predecessor manufacturer of Boehringer Ingelhelm

Pharmaceutlcals, Inc. and Bll-chen performed the manufacturing of the actlve

ingredlent.  For the years 1963 through 1970, this act lve lngredlent was soLd

to Geigy for $550.00 per kiLogran, pursuant to the l-icenslng agreement whLch

had been negotiated between Gelgy and Boehringer Ingelhel-n GnbH. Fron 1971

through the end of 1978, the predecessor manufacturer soLd the active lngredlent

to BoehrLnger Ingelhelm Pharmaceuticals, Inc. at the sane $550.00 per kllogram

prlce. Pursuant to the arrangement of the compromlse reached to settle the

antl-trust action, the active lngredient was sent to the new Clba-Gelgy CorporatLon

for the manufacture of the finished pharmaceutlcal- product through and lncluding

the year L979. In 1979, Bl lchen started i ts act ive operat ions and shlpped the

actLve ingredient to Clba-Gelgy CorporatLon for the nanufacture of the flnlshed

pharmaceutical product as had its predecessor. The sellLng price of the actlve
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ingredient Ln 1979 was and stll l remains at $550.00 per kiI-ogram. The sales of

Persantine, and correspondlngly, of dipyridamole, have been lncreaslng dranatlcall-y

since 1971 (fron approxlmately $3 nill lon ln 1971 to in exceas of $40 nlll-lon

in 1979), thereby enabling the actlve ingredient manufacturer to more ful-ly

utilize plant capacity and amortize costs over larger volumes of product.

8. The technology which ls used to manufacture the actlve Lngredlent ie

Ll-censed by Btlchem from Boehringer Ingel-heim Internatlonal Gnbll (a succesaor

ln name to Boehringer Ingelhein GnbH), for whl.ch lt pays a royalty. Thls ls

the same arrangement which existed wlth lts predecessor manufacturer. Petltloner

pays a separate royal-ty, at the same rate pald by Gelgy, for the rlght to sell

the flnlshed pharmaceutical product.

9. There are no personnel at Boehringer Ingelheln Pharmaceutlcals' Inc.

who can provlde technical assistance or repl-ace the technical lndlvidual-s at

Bilchen 1n the productlon of the active lngredlent, nor could BlLchen employees

replace technicaL employees at BoehrLnger Ingelhein Pharmaceutlcals' Inc. ln

the productlon of finished pharmaceutlcal products. The nanufacture of the

active lngredlent Ls technically different from the technoJ-ogy needed to

comblne the actlve lngredient with other compounds to form a flnished pharna-

ceutical. As evldenced by the GeLgy arrangement, the manufacture of the

active Lngredient ls not an integrated part of the manufacture of the finlshed

pharmaceutlcal form.

10. Tn 1979, the off lcers of Bl lchem were: Dr.  Harvey S. Sadow, president;

Kevln Reddington, vice president-finance and chlef flnancial officer; Dr. Ilorst

Haneke, vice president; Phlllp J. Franks, secretary; and HeLnut Mueller,

treasurer. The directors were Dr. Harvey Sadow, Manfred Koring and Kevln

Reddington.
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11. The day-to-day operations of Bllchem are conducted by the same lndlvl-

duals who ran the predecessor manufacturer, Dr. Haneke and Mr. MueLler, who are

nel- ther off icers nor directors of pet l t ioner.  The off lcers of Bl lchen who are

aLso officers of BoehrJ-nger Ingelheim Pharmaceuttcals, Inc. devoted no ttme ln

L979 to the operation of Bllchen. The pollcles and procedures for the dally

operat,lons nere carrled over from the predecesaor and are digsinllar from

petl t l .onerrs operat lons and procedures. Bl lchenrs 1979 budget r taa not eubmltted

to lts parent for approval because petitLoner did not possess the ablllty to

evaluate the operations of an active lngredl.ent manufacturer. Bllchem establLshed

its olrrl operatlng poll"cies for technical production, personnelr flnance and

general administratlon. Its empl,oyees are not covered by pension or beneflt

pl-ans slniLar to those provlded by petltioner to its enployees. Flnally, the

aecount,ing policles and procedures at Boehringer Ingelheln Pharnaceutl"cals,

Inc. and those at Bllchem are not alike; this difference ls a result of the

fact that Bilchen arose out of the business of the predecessor manufacturer,

which ltself predated the existence of Boehrlnger Ingelheim Pharnaceutlcals,

Inc .

L2. For 1979, Bi lchem's total  net sales were $15 r294r5L2.00, of which

$8r160,295.00, or 53.35 percent,  represented sales to pet l t loner.  Boehrlnger

IngeLheiu Pharmaceuticals, Inc. earned a 76 percent gross proflt margln on the

sale of Persantine, while Bllchen earned a gross proflt margln of approxlnately

68 percent .

CONCLUSIONS OF LAW

A. That sect l"on 21L.4 of the Tax Law authorLzes the Tax Comlseion'  in l ts

discretlon, to requl"re or pernit a parent corporatlon and lts ltholly-owned

subsldiary to ftle a franchise tax report on a comblned basls; a combined
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report  embracing a corporat ion not a taxpayer ( i .€.1 8 foreign corPorat lon not

doing buslness in New York) cannot be requlred, however, unless the Cornmlssion

deems such a report necessary, because of lntercompany transactLons or some

agreement, understanding, arrangement or transactlon referred to in sectlon

2LI.5, in order properly to reflect the tax liabil-ity under Artlcle 9-A. Thus,

in the case at hand, the question resol-ves itself to whether a comblned report

will fulfil l the underlying statutory purpose of avoidlng the distortLon of and

accurately portraying petitlonerfg true income. (gee Matter of Col-eco Industrles,

Inc .  v .  S ta te  Tax  Conn. ,  92  A.D.2d 1008 '  a f fd .  mem. '  59  N.Y.2d  9943 and 20

NYCRR 6-2.3, effective for aLl taxable years endlng on or aft,er December 3Lr

1  9 8 3 .  )

B. That petltioner and its wholly-owned subsldLaryt Bllchem, have carrled

over a relationshlp whtch existed under a prlor agreement negotiated by two

lndependent thlrd parties at armrs length. The selling prlce of the active

lngredlent contalned in the flnished pharnaceutical was establlshed by Geigy

and Boehringer Ingelheim GnbH at $550.00 in L963, and has remalned constant

over the years by reason of Bilchemrs optimal. use of lts facilltles and personnel.

The record shows that a greater gross proflt margin ls real-ized by petltloner

on its sales of Persantl.ne than is realized by Bllchen on lts sales of dlpyridamole.

The armrs-J-ength pricing set in 1963 thus appears to retaln its econonlc

validlty, the lntercorporate transactlons between petitioner and lts subsidl.ary

do not tend to dlstort or shift petitloner's lncome, and a comblned franchise

tax report ls not requlred.

C. That in vlew of the foregolng, it is unnecessary to address the second

issue presented.
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D. That the petitlon of Boehrlnger Ingelheln Pharmaceutl.cals' Inc. ls

granted, and the Not ice of Def ic lency lssued on March 25, 1983 ts cancel led.

DATED: A1bany, New York STATE T$( COMMISSION

JAN 1 ? 1s80
PRESIDENT


